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The Legal Nature of Bank Guarantees

Abstract:
A bank guarantee is a document issued by a bank in which the bank undertakes certain obligations

towards the beneficiary¢ playing a significant role in securing transactions—particularly in

contractual and governmental agreements. Based on various analyses¢ it can be concluded that the
legal structure of a guarantee contract (‘and al-zaman’) is not a suitable framework for bank
guarantees. Most legal scholars and even judicial practice do not recognize bank guarantees under

the traditional concept of guarantee contracts¢ and there are strong and well-founded reasons
supporting this position. Undoubtedly¢ one of the essential characteristics of a guarantee contract is
the existence of a debt or the cause of a debt at the time of contract formation. However¢ bank
guarantees typically involve guarantees for future or potential debts¢ and in some cases¢ no actual
debt exists—rather¢ the guarantee is issued for the failure to properly perform contractual obligations.
Moreover¢ a bank guarantee is a type of financial and commercial instrument which¢ due to its
commercial nature¢ possesses features such as the intent of profit and gain¢< whereas traditional

guarantee contracts lack such characteristics. Further analysis indicates that in Iranian law¢ bank
guarantees can be categorized as a form of private contract under the Civil Code.

Keywords: Bank Guarantee¢< Banking Contracts¢ Legal Nature¢ Guarantee Contract¢ Unilateral
Declaration (Isa ).
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