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A Comparative Analysis of Legal Structures Analogous to Sale: Their Nature and
Legal Effects

Gholamhossein Keshavarz'

Abstract

Sale, as a nominate contract under the Iranian Civil Code, is a binding, onerous, and translative
contract under which ownership passes upon the exchange of offer and acceptance. Nevertheless,
evolving transactional needs have led to the emergence of various legal arrangements alongside
sale, including the preliminary agreement (Qolnameh), unilateral promise to sell, undertaking to
sell, lease-purchase, right of first refusal, and the pre-sale of buildings. From the perspective of their
legal nature, these arrangements form a continuum ranging from outright transfer of ownership to
the mere creation of an obligation. Sale constitutes a nominate, binding, onerous, and translative
contract. The preliminary agreement is an innominate, binding, and onerous contract that merely
creates an obligation to enter into a sale in the future. The unilateral promise to sell and the
undertaking to sell are innominate and essentially gratuitous arrangements characterized by an
asymmetrical binding effect: they are binding on the promisor or obligor but, in principle, non-
binding on the promisee or obligee. The right of first refusal entails a more limited degree of
commitment, whereas the pre-sale of buildings, pursuant to the 2010 Act, constitutes a nominate,
binding, and onerous contract producing a gradual transfer of ownership. Lease-purchase, in turn,
combines the transfer of the right to use and enjoy the property with an undertaking to transfer
ownership of the property. These differences in legal nature give rise to significant differences in
legal effects. Translative contracts create rights in rem, and a subsequent transaction that conflicts
with such a right may be subject to annulment. By contrast, obligational contracts create only
personal rights; accordingly, a subsequent conflicting transaction is, in principle, valid, leaving the
obligee entitled to seek damages. The theory of “real obligation,” however, approaches conflicting
transactions through the concept of “conditional ineffectiveness,” thereby offering an intermediate
solution between the legal consequences associated with rights in rem and those arising from
personal rights.

Keywords: Sale; Preliminary Agreement; Unilateral Promise to Sell; Undertaking to Sell;
Lease-Purchase; Conflicting Transaction; Right of First Refusal; Pre-Sale of Buildings.
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